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IN THE DISTRICT COURT OF LINCOLN COUNTY, NEBRASKA

NEBRASKA ACCOUNTABILITY AND
DISCLOSURE COMMISSION,

Appellee,

v.

ROLU\ND SKINNER,

Appellant,

NORTHWEST RURAL PUBLIC POWER
DISTRICT,

and

GARY FUCHSER,

Intervener,

Intervener.

IN THE DISTRICT COURT OF

NEBRASKA ACCOUNTABILITY AND
DISCLOSURE COMMISSION,

Appellee,

v.

LES TLUSTOS,

Appellant,

NORTHWEST RURAL PUBLIC POWER
DISTRICT,

and

GARY FUCHSER,

Intervener,

Intervenor.

CASE NO. CI12-322

JOURNAL ENTRY AND ORDER

LINCOLN COUNTY, NEBRASKA

CASE NO. C112-323

JOURNAL ENTRY AND ORDER

c .

•

• i
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NOW ON THIS 7th day of July, 2015, theabove-entitled cases comeon for

consolidated hearing. The Appellants are present and represented by their attorney,
Terry Curtiss. TheAppellee is represented byits attorney, Neil B. Danberg. The
Interveners are represented by their attorney, David A. Jarecke.

Evidence is adduced. Argument is made by counsel, and the cases are taken
under advisement.

NOW ON THIS 15th day ofJuly, 2015, the above-entitled cases come on fcr
disposition. The Court has reviewed the record, as well as the decision bythe
Nebraska Supreme Court in Nebraska Accountability andDisclosure Commission

Skinner, etai, 288 Neb. 804, 853 N.W.2d 1 (2014). In addition, the Court has reviewed

all ofthe briefs submitted in this case, and has considered the oral arguments made by
counsel. The Court finds:

1. The Nebraska Supreme Court has remanded this case for further
proceedings to consider whetherthe radio advertisements In question were
purchased for the purpose of campaignlng-that is, with the intent to influence
public support against Van Buskirk. On remand, consideration ofonly the
content of the radio advertisements is not sufficient to determine Skinner's and
Tlustos' intent. In addition to the content of the advertisements, the court srjould
consider all other relevant factors, Including, butnot limited to the following: The
platform of or issues raised byVan Buskirk, whether Van Buskirk wasthe only
candidate campaigning on those issues, whether the radio advertisements took a
position for or against the issues central to Van Buskirk's campaign, the timipg
and frequency of the radio advertisements, and how the radio advertisements
compared to prior public service announcements or advertisements. Both trie
content of the communication and all of the surrounding circumstances should be
considered. The weight to be given to each piece of evidencedepends upon the
specific facts in a given situation and is a matter for the trier of fact. Ultimately,
the district court must determine whether the radio advertisements were
purchased "for the purpose of campaigning," in violation of Section 49-14,101.02
(2).

2. Although a district court In its de novo review of agency determinations is
not required to give deference to the findings of fact by the agency hearing I
officer, itmay consider the fact thatthe hearing officer, sitting as the trier of fact,
saw and heard the witnessesand observed their demeanor while testifying and
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may give weight tothe hearing officer's judgment as to credibility. Stejaskal v.
Department ofAdmin. Servs., 266 Neb. 346, 665 N.W.2d 576(2003).

3. The Appellants contend that a clear and convincing standard of proof
should applyto these cases. The NADC is in agreement with the Interveners
who concede that proof by the greater weight of the evidence is the proper
burden of proof. See: NJI 2d Civ. 2.12A, Wetobick v. Countyof Nance, 279 Neb.
773,782 N.W.2d 298 (2010); NADC Rules, Title IV, Ch. 1-6(b)(v). Iaccept the
argument of NADC andthe Interveners that proceedings before the NADC are
civil In nature, not criminal proceedings under the Nebraska Criminal Code.
Accordingly, the burden of proof imposed upon NADC is bythe greater weight of
the evidence. See also, State ex. rel. Legislature v. Hergert, 271 Neb. 976, 720
N.W.2d 372 (2006).

4. With regard to proving intent inferentially, the Nebraska Supreme Court
has said that independentevidence of specific intent is not required. The Intent
with which an act is committed is a mental process and may be inferred from the
words and acts of the defendant and from the circumstances surrounding the
incident. NJI2d Crim. 5.1.

5. The hearing officer in this case was Samuel Van Pelt, a retired District
Judge of the Lancaster County District Court. Pursuant to the Stejskal decision
set forth above, on Findings of Fact made by the hearing officer, Iwill consider
the fact Judge Van Pelt, sitting as the trierof fact, saw and heard the witnesses
and observed their demeanor while testifying, and Ihave given weight to the
hearing officer's judgment as to credibility.

6. I agree with counsel for the NADC that the Nebraska Supreme Court has
directed this Court to consider at least five relevant factors in determining
whether the Appellants had the intentto influence public support againstVan
Buskirk. Those factors are:

A. THE PLATFORM OF OR ISSUES RAISED BY VAN BUSKIRK

Van Buskirk's first announcement of his candidacy to become a member
of the board of NRPPD was at the Sheridan County Board Meeting on April 12,
2010. Accordingto the testimony of Van Buskirk before the hearing officer, Van
Buskirk stated to the county board that his platform was wind energy, economic
development, and the need for us to contain costs. During the week of April 20,
2010, Van Buskirk in a radio interview with Jim Lambley stated that he was a
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candidate for the Northwest Board of Directors, District 3, and that he supported
wind energy, rate containment, and economic growth as part of his platform.

Skinner and Tlustos read a newspaper article in the April 14,2010
Gordon, Nebraska, newspaper in whichVan Buskirktalked about wind energy,
rate containment and economic development. In that article Van Buskirk further
stated that he was a candidate for a seat of the Northwest Board of Directors and
criticized the board for its failure to contain rate and support wind energy, and
that he was running on the Issues of wind energy, cost containment, and
economic growth, in testimony before the hearing officer, Van Buskirk stated
that he believed in renewable energy, specifically wind energy, economic
development, and cost containment were the three key areas of his campaign.

Skinner admitted that he listened to the entire radio program, and Skinner
further admitted that he read the newspaper article.

Based upon my de novo review of the evidence, I conclude that the
platform or issues raised by Van Buskirkwere renewable energy, specifically
wind energy, economic development, and cost containment.

B. WHETHER VAN BUSKIRK WAS THE ONLY CANDIDATE

CAMPAIGNING ON THOSE ISSUES

The Appellants contend that no evidence was adduced on this issue.
However, during the administrative hearing Mr. Skinneradmitted thatVan
Buskirkwas the only candidate forthe boardwho was talking about wind energy.
Van Buskirk testified before Judge Van Pelt that he was the only candidate in the
area of the election who was raising the agenda issues of wind energy, economic
development, and cost containment. Therefore the finding by Judge Van Pelt
that Van Buskirk was the only candidate raising these issues is supported by the
evidence.

C. WHETHER THE RADIO ADVERTISEMENTS TOOK A POSITION

FOR OR AGAINST THE ISSUES CENTRAL TO VAN BUSKIRK'S

CAMPAIGN '

I accept the conclusions of Judge Van Pelt that the radio advertisements
in question (See Exhibits 8, 9, and 10)were specifically designed to rebut
and contradict Van Buskirk's campaign issues. The infomercials Exhibits 8,9,
and 10 were to correct what Skinner and Tlustos viewed as misinformation In the

April 14,2010 newspaper article, and the April 20, 2010 Van Buskirk radio
interview. Following Van Buskirk's announcement of his candidacy, Skinner and
Tlustos sent proposed articles to four area newspapers in May of 2010 which
were critical of wind energy.
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D. THE TIMING AND FREQUENCY OF THE RADIO

ADVERTISEMENTS

P.005/006

Prior to the radio ads in question, the only radio ad which NRPPD ran
concerning wind power was an ad entitled "Wind Power", and it was run from
September 23,2009 through October 27,2009. In October of 2010, the
Appellants utilizing public funds caused the "Wind Energy" infomercial to be
played 73 times from October 5,2010 to October 26,2010 on four different radio
stations. "Generation Duplication" was aired 98 times from October 27,2010 to
November 23, 2010. The Rates Infomercial was played 74 times from October 5,
2010 to October 26, 2010. On October 21, 2010 Van Buskirk asked Skinner and

Tlustos to stop running the infomercials on wind energy, energy duplication1 and
rates. Appellants refused to do so, and Van Buskirk filed his complaints with
NADC.

Skinner admitted that it was he who decided to run the ads. Skinner

further admitted that the Appellants did not run the ads again right after the
election.

I accept the conclusion of Judge Van Pelt that the proximity of the ads to
the election, the refusal of the Appellants to stop running them when requested
by Van Buskirk, and the failure of the Appellants to justify why the ads had to be
run immediately prior to the election supports the conclusion that the ads were
run forthe purpose of campaigning against Van Buskirk.

E. HOW THE RADIO ADVERTISEMENTS COMPARED TO PR OR

PUBLIC SERVICE ANNOUNCEMENTS OR ADVERTISEMENTS

I accept the Finding of Fact by Judge Van Pelt that the infomercials run
prior to October of 2010 were of a much more general and less specific in nature
than the infomercials which were run in themonth preceding the November 2,
2010 election. The infomercials immediately preceding the election were aired
by the Appellants because they believed that Van Buskirk's position on wind
energy and rates was inaccurate, and they wished to contradict such inaccurate
information.

7. Iaccept the assertion of the Appellants and the Intervenors that the per-ad
rate for the radio ads in question was the same as the per-ad rate charged for all
other radio ads placed by NRPPD within the same timeframe. I further find that
the radio ads at no time mentioned Van Buskirk or the upcoming election.

I further find from the evidence that the Appellants at no time intended to
violate the laws of the state of Nebraska or the Rules and Regulations of the
NADC, and that they placed the ads in question with a.good faith belief that they
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were providing accurate Information tothe rate payers of their district. However,
utilizing the factors set forth above, NADC has proven that the three
advertisements at issue were purchased by Appellants with public funds for the
purpose of campaigning against Van Buskirk and the issues he was advocating,

8. Based upon my reconsideration of the evidence after remand from the
Nebraska Supreme Court, I find thatthe Findings of Fact, Conclusions and Law
and Order ofthe acting chairman ofthe NADC dated April 20,2012 assessing a
civil penalty of $2,000 against each of the Appellants in these cases should be
and the sameare hereby affirmed. All costs shall be paid bytheAppellants.
Each partyshall pay his or its own attorney fees.

SO ORDERED. .

BY THE COURT:

DONALD E. ROWLANDS
District Judge


